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Utah Code Ann. § 59-1-401

Statutes current through the 2016 Second Special Session

Utah Code Annotated > Title 59 Revenue and Taxation > Chapter 1 General Taxation Policies >
Part 4 Penalties, Interest, and Confidentiality of Information

59-1-401. Definitions — Offenses and penalties — Rulemaking authority —
Statute of limitations — Commission authority to waive, reduce, or
compromise penalty or interest.

As used in this section:
“Activated tax, fee, or charge” means a tax, fee, or charge with respect to which the commission:
has implemented the commission’s GenTax system; and

at least 30 days before implementing the commission’s GenTax system as described in Subsection
(1)(a)(i), has provided notice in a conspicuous place on the commission’s website stating:

the date the commission will implement the GenTax system with respect to the tax, fee, or charge;
and

that, at the time the commission implements the GenTax system with respect to the tax, fee, or
charge:

a person that files a return after the due date as described in Subsection (2)(a) is subject to the
penalty described in Subsection (2)(c)(ii); and

a person that fails to pay the tax, fee, or charge as described in Subsection (3)(a) is subject to
the penalty described in Subsection (3)(b)(ii).

“Activation date for a tax, fee, or charge” means with respect to a tax, fee, or charge, the later of:

the date on which the commission implements the commission’s GenTax system with respect to the
tax, fee, or charge; or

30 days after the date the commission provides the notice described in Subsection (1)(a)(ii) with
respect to the tax, fee, or charge.

Except as provided in Subsection (1)(c)(ii), “tax, fee, or charge” means:
a tax, fee, or charge the commission administers under:
this title;
Title 10, Chapter 1, Part 3, Municipal Energy Sales and Use Tax Act;
Title 10, Chapter 1, Part 4, Municipal Telecommunications License Tax Act;

Section 19-6-410.5;

Section 19-6-714;

Section 19-6-805;

Section 32B-2-304;

Section 34A-2-202;

Section 40-6-14;
Section 69-2-5;
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Section 69-2-5.5; or

Section 69-2-5.6; or

another amount that by statute is subject to a penalty imposed under this section.
“Tax, fee, or charge” does not include a tax, fee, or charge imposed under:

Title 41, Chapter 1a, Motor Vehicle Act, except for Section 41-1a-301;

Title 41, Chapter 3, Motor Vehicle Business Regulation Act;
Chapter 2, Property Tax Act, except for Section 59-2-1309;

Chapter 3, Tax Equivalent Property Act; or

Chapter 4, Privilege Tax.
“Unactivated tax, fee, or charge” means a tax, fee, or charge except for an activated tax, fee, or charge.
The due date for filing a return is:

if the person filing the return is not allowed by law an extension of time for filing the return, the day on
which the return is due as provided by law; or

if the person filing the return is allowed by law an extension of time for filing the return, the earlier of:
the date the person files the return; or
the last day of that extension of time as allowed by law.

A penalty in the amount described in Subsection (2)(c) is imposed if a person files a return after the due
date described in Subsection (2)(a).

For purposes of Subsection (2)(b), the penalty is an amount equal to the greater of:
if the return described in Subsection (2)(b) is filed with respect to an unactivated tax, fee, or charge:
$20; or
10% of the unpaid unactivated tax, fee, or charge due on the return; or

if the return described in Subsection (2)(b) is filed with respect to an activated tax, fee, or charge,
beginning on the activation date for the tax, fee, or charge:

$20; or

2% of the unpaid activated tax, fee, or charge due on the return if the return is filed no later
than five days after the due date described in Subsection (2)(a);

5% of the unpaid activated tax, fee, or charge due on the return if the return is filed more than
five days after the due date but no later than 15 days after the due date described in
Subsection (2)(a); or

10% of the unpaid activated tax, fee, or charge due on the return if the return is filed more than
15 days after the due date described in Subsection (2)(a).

This Subsection (2) does not apply to:
an amended return; or
a return with no tax due.
A person is subject to a penalty for failure to pay a tax, fee, or charge if:

the person files a return on or before the due date for filing a return described in Subsection (2)(a), but
fails to pay the tax, fee, or charge due on the return on or before that due date;

the person:
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is subject to a penalty under Subsection (2)(b); and

fails to pay the tax, fee, or charge due on a return within a 90-day period after the due date for filing
a return described in Subsection (2)(a);

the person is subject to a penalty under Subsection (2)(b); and

the commission estimates an amount of tax due for that person in accordance with Subsection 59-
1-1406(2);

the person:
is mailed a notice of deficiency; and

within a 30-day period after the day on which the notice of deficiency described in Subsection
(3)(a)(iv)(A) is mailed:

does not file a petition for redetermination or a request for agency action; and
fails to pay the tax, fee, or charge due on a return;
the commission:

issues an order constituting final agency action resulting from a timely filed petition for
redetermination or a timely filed request for agency action; or

is considered to have denied a request for reconsideration under Subsection 63G-4-302(3)(b)
resulting from a timely filed petition for redetermination or a timely filed request for agency
action; and

the person fails to pay the tax, fee, or charge due on a return within a 30-day period after the date
the commission:

issues the order constituting final agency action described in Subsection (3)(a)(v)(A)(l); or

is considered to have denied the request for reconsideration described in Subsection
(3)(@)(V)(A)I); or

the person fails to pay the tax, fee, or charge within a 30-day period after the date of a final judicial
decision resulting from a timely filed petition for judicial review.

For purposes of Subsection (3)(a), the penalty is an amount equal to the greater of:

if the failure to pay a tax, fee, or charge as described in Subsection (3)(a) is with respect to an
unactivated tax, fee, or charge:

$20; or
10% of the unpaid unactivated tax, fee, or charge due on the return; or

if the failure to pay a tax, fee, or charge as described in Subsection (3)(a) is with respect to an activated
tax, fee, or charge, beginning on the activation date:

$20; or

2% of the unpaid activated tax, fee, or charge due on the return if the activated tax, fee, or
charge due on the return is paid no later than five days after the due date for filing a return
described in Subsection (2)(a);

5% of the unpaid activated tax, fee, or charge due on the return if the activated tax, fee, or
charge due on the return is paid more than five days after the due date for filing a return
described in Subsection (2)(a) but no later than 15 days after that due date; or

10% of the unpaid activated tax, fee, or charge due on the return if the activated tax, fee, or
charge due on the return is paid more than 15 days after the due date for filing a return
described in Subsection (2)(a).
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Beginning January 1, 1995, in the case of any underpayment of estimated tax or quarterly installments
required by Sections 59-5-107, 59-5-207, 59-7-504, and 59-9-104, there shall be added a penalty in an
amount determined by applying the interest rate provided under Section 59-1-402 plus four percentage
points to the amount of the underpayment for the period of the underpayment.

For purposes of Subsection (4)(a), the amount of the underpayment shall be the excess of the required
installment over the amount, if any, of the installment paid on or before the due date for the installment.

The period of the underpayment shall run from the due date for the installment to whichever of the
following dates is the earlier:

the original due date of the tax return, without extensions, for the taxable year; or
with respect to any portion of the underpayment, the date on which that portion is paid.

For purposes of this Subsection (4), a payment of estimated tax shall be credited against unpaid
required installments in the order in which the installments are required to be paid.

Notwithstanding Subsection (2) and except as provided in Subsection (6), a person allowed by law an
extension of time for filing a corporate franchise or income tax return under Chapter 7, Corporate Franchise
and Income Taxes, or an individual income tax return under Chapter 10, Individual Income Tax Act, is
subject to a penalty in the amount described in Subsection (5)(b) if, on or before the day on which the
return is due as provided by law, not including the extension of time, the person fails to pay:

for a person filing a corporate franchise or income tax return under Chapter 7, Corporate Franchise and
Income Taxes, the payment required by Subsection 59-7-507(1)(b); or

for a person filing an individual income tax return under Chapter 10, Individual Income Tax Act, the
payment required by Subsection 59-10-516(2).

For purposes of Subsection (5)(a), the penalty per month during the period of the extension of time for filing
the return is an amount equal to 2% of the tax due on the return, unpaid as of the day on which the return is
due as provided by law.

If a person does not file a return within an extension of time allowed by Section 59-7-505 or 59-10-516, the
person:

is not subject to a penalty in the amount described in Subsection (5)(b); and
is subject to a penalty in an amount equal to the sum of:
a late file penalty in an amount equal to the greater of:
$20; or

10% of the tax due on the return, unpaid as of the day on which the return is due as provided by
law, not including the extension of time; and

a late pay penalty in an amount equal to the greater of:
$20; or

10% of the unpaid tax due on the return, unpaid as of the day on which the return is due as
provided by law, not including the extension of time.

Additional penalties for an underpayment of a tax, fee, or charge are as provided in this Subsection (7)(a).

Except as provided in Subsection (7)(c), if any portion of an underpayment of a tax, fee, or charge is
due to negligence, the penalty is 10% of the portion of the underpayment that is due to negligence.

Except as provided in Subsection (7)(d), if any portion of an underpayment of a tax, fee, or charge is
due to intentional disregard of law or rule, the penalty is 15% of the entire underpayment.

If any portion of an underpayment is due to an intent to evade a tax, fee, or charge, the penalty is the
greater of $500 per period or 50% of the entire underpayment.
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If any portion of an underpayment is due to fraud with intent to evade a tax, fee, or charge, the penalty
is the greater of $500 per period or 100% of the entire underpayment.

If the commission determines that a person is liable for a penalty imposed under Subsection (7)(a)(ii), (iii),
or (iv), the commission shall notify the person of the proposed penalty.

The notice of proposed penalty shall:
set forth the basis of the assessment; and
be mailed by certified mail, postage prepaid, to the person’s last-known address.
Upon receipt of the notice of proposed penalty, the person against whom the penalty is proposed may:
pay the amount of the proposed penalty at the place and time stated in the notice; or
proceed in accordance with the review procedures of Subsection (7)(b)(iii).

A person against whom a penalty is proposed in accordance with this Subsection (7) may contest the
proposed penalty by filing a petition for an adjudicative proceeding with the commission.

If the commission determines that a person is liable for a penalty under this Subsection (7), the
commission shall assess the penalty and give notice and demand for payment.

The commission shall mail the notice and demand for payment described in Subsection
(M)(B)(IV)(A):
to the person'’s last-known address; and

in accordance with Section 59-1-1404.

A seller that voluntarily collects a tax under Subsection 59-12-107(2)(d) is not subject to the penalty under
Subsection (7)(a)(i) if on or after July 1, 2001:

a court of competent jurisdiction issues a final unappealable judgment or order determining that:

the seller meets one or more of the criteria described in Subsection 59-12-107(2)(a) or is a seller
required to pay or collect and remit sales and use taxes under Subsection 59-12-107(2)(b); and

the commission or a county, city, or town may require the seller to collect a tax under Subsections

59-12-103(2)(a) through (d); or
the commission issues a final unappealable administrative order determining that:

the seller meets one or more of the criteria described in Subsection 59-12-107(2)(a) or is a seller
required to pay or collect and remit sales and use taxes under Subsection 59-12-107(2)(b); and

the commission or a county, city, or town may require the seller to collect a tax under Subsections

59-12-103(2)(a) through (d).

A seller that voluntarily collects a tax under Subsection 59-12-107(2)(d) is not subject to the penalty under
Subsection (7)(a)(ii) if:

a court of competent jurisdiction issues a final unappealable judgment or order determining that:

the seller meets one or more of the criteria described in Subsection 59-12-107(2)(a) or is a
seller required to pay or collect and remit sales and use taxes under Subsection 59-12-

107(2)(b); and

the commission or a county, city, or town may require the seller to collect a tax under
Subsections 59-12-103(2)(a) through (d); or

the commission issues a final unappealable administrative order determining that:
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the seller meets one or more of the criteria described in Subsection 59-12-107(2)(a) or is a
seller required to pay or collect and remit sales and use taxes under Subsection 59-12-

107(2)(b); and

the commission or a county, city, or town may require the seller to collect a tax under
Subsections 59-12-103(2)(a) through (d); and

the seller’s intentional disregard of law or rule is warranted by existing law or by a nonfrivolous
argument for the extension, modification, or reversal of existing law or the establishment of new law.

Subject to Subsections (8)(b) and (c), the penalty for failure to file an information return, information report,
or a complete supporting schedule is $50 for each information return, information report, or supporting
schedule up to a maximum of $1,000.

If an employer is subject to a penalty under Subsection (13), the employer may not be subject to a penalty
under Subsection (8)(a).

If an employer is subject to a penalty under this Subsection (8) for failure to file a return in accordance with
Subsection 59-10-406(3) on or before the due date described in Subsection 59-10-406(3)(b)(ii), the
commission may not impose a penalty under this Subsection (8) unless the return is filed more than 14
days after the due date described in Subsection 59-10-406(3)(b)(ii).

If a person, in furtherance of a frivolous position, has a prima facie intent to delay or impede administration of a
law relating to a tax, fee, or charge and files a purported return that fails to contain information from which the
correctness of reported tax, fee, or charge liability can be determined or that clearly indicates that the tax, fee,
or charge liability shown is substantially incorrect, the penalty is $500.

A seller that fails to remit a tax, fee, or charge monthly as required by Subsection 59-12-108(1)(a):

is subject to a penalty described in Subsection (2); and

may not retain the percentage of sales and use taxes that would otherwise be allowable under
Subsection 59-12-108(2).

A seller that fails to remit a tax, fee, or charge by electronic funds transfer as required by Subsection 59-12-

108(1)(a)(i)(B):

is subject to a penalty described in Subsection (2); and

may not retain the percentage of sales and use taxes that would otherwise be allowable under
Subsection 59-12-108(2).

A person is subject to the penalty provided in Subsection (11)(c) if that person:
commits an act described in Subsection (11)(b) with respect to one or more of the following documents:
a return;
an affidavit;
a claim; or
a document similar to Subsections (11)(a)(i)(A) through (C);

knows or has reason to believe that the document described in Subsection (11)(a)(i) will be used in
connection with any material matter administered by the commission; and

knows that the document described in Subsection (11)(a)(i), if used in connection with any material
matter administered by the commission, would result in an understatement of another person’s liability
for a tax, fee, or charge.

The following acts apply to Subsection (11)(a)(i):

preparing any portion of a document described in Subsection (11)(a)(i);
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presenting any portion of a document described in Subsection (11)(a)(i);
procuring any portion of a document described in Subsection (11)(a)(i);

advising in the preparation or presentation of any portion of a document described in Subsection
AD@E@)0);
aiding in the preparation or presentation of any portion of a document described in Subsection
AD@E@)0):;
assisting in the preparation or presentation of any portion of a document described in Subsection
(A1) (a)(); or
counseling in the preparation or presentation of any portion of a document described in Subsection
ADE@)).

For purposes of Subsection (11)(a), the penalty:
shall be imposed by the commission;

is $500 for each document described in Subsection (11)(a)(i) with respect to which the person
described in Subsection (11)(a) meets the requirements of Subsection (11)(a); and

is in addition to any other penalty provided by law.

The commission may seek a court order to enjoin a person from engaging in conduct that is subject to a
penalty under this Subsection (11).

In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the commission may make
rules prescribing the documents that are similar to Subsections (11)(a)(i)(A) through (C).

As provided in Section 76-8-1101, criminal offenses and penalties are as provided in Subsections (12)(b)
through (e).

A person who is required by this title or any laws the commission administers or regulates to register
with or obtain a license or permit from the commission, who operates without having registered or
secured a license or permit, or who operates when the registration, license, or permit is expired or not
current, is guilty of a class B misdemeanor.

Notwithstanding Section 76-3-301, for purposes of Subsection (12)(b)(i), the penalty may not:
be less than $500; or
exceed $1,000.

With respect to a tax, fee, or charge, a person who knowingly and intentionally, and without a
reasonable good faith basis, fails to make, render, sign, or verify a return within the time required by
law or to supply information within the time required by law, or who makes, renders, signs, or verifies a
false or fraudulent return or statement, or who supplies false or fraudulent information, is guilty of a
third degree felony.

Notwithstanding Section 76-3-301, for purposes of Subsection (12)(c)(i), the penalty may not:
be less than $1,000; or
exceed $5,000.

A person who intentionally or willfully attempts to evade or defeat a tax, fee, or charge or the payment
of a tax, fee, or charge is, in addition to other penalties provided by law, guilty of a second degree
felony.

Notwithstanding Section 76-3-301, for purposes of Subsection (12)(d)(i), the penalty may not:

be less than $1,500; or
exceed $25,000.
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A person is guilty of a second degree felony if that person commits an act:
described in Subsection (12)(e)(ii) with respect to one or more of the following documents:
a return;
an affidavit;
a claim; or
a document similar to Subsections (12)(e)(i)(A)(l) through (ll); and
subject to Subsection (12)(e)(iii), with knowledge that the document described in Subsection
(12)(e)()(A):
is false or fraudulent as to any material matter; and
could be used in connection with any material matter administered by the commission.
The following acts apply to Subsection (12)(e)(i):
preparing any portion of a document described in Subsection (12)(e)(i)(A);
presenting any portion of a document described in Subsection (12)(e)(i)(A);
procuring any portion of a document described in Subsection (12)(e)(i)(A);

advising in the preparation or presentation of any portion of a document described in Subsection
(12)(e)()(A);

aiding in the preparation or presentation of any portion of a document described in Subsection
(12)(e)()(A);

assisting in the preparation or presentation of any portion of a document described in Subsection
(12)(e)()(A); or

counseling in the preparation or presentation of any portion of a document described in Subsection
(12)(e)()(A).

This Subsection (12)(e) applies:

regardless of whether the person for which the document described in Subsection (12)(e)(i)(A) is
prepared or presented:

knew of the falsity of the document described in Subsection (12)(e)(i)(A); or
consented to the falsity of the document described in Subsection (12)(e)(i)(A); and
in addition to any other penalty provided by law.

Notwithstanding Section 76-3-301, for purposes of this Subsection (12)(e), the penalty may not:

be less than $1,500; or
exceed $25,000.

The commission may seek a court order to enjoin a person from engaging in conduct that is subject to
a penalty under this Subsection (12)(e).

In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the commission may
make rules prescribing the documents that are similar to Subsections (12)(e)(i)(A)(l) through (l11).

The statute of limitations for prosecution for a violation of this Subsection (12) is the later of six years:
from the date the tax should have been remitted; or

after the day on which the person commits the criminal offense.
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Subject to Subsection(13)(b), an employer that is required to file a form with the commission in accordance
with Subsection 59-10-406(8) is subject to a penalty described in Subsection (13)(b) if the employer:

fails to file the form with the commission in an electronic format approved by the commission as
required by Subsection 59-10-406(8);

fails to file the form on or before the due date provided in Subsection 59-10-406(8);
fails to provide accurate information on the form; or

fails to provide all of the information required by the Internal Revenue Service to be contained on the
form.

For purposes of Subsection (13)(a), the penalty is:

$30 per form, not to exceed $75,000 in a calendar year, if the employer files the form in accordance
with Subsection 59-10-406(8), more than 14 days after the due date provided in Subsection 59-10-
406(8) but no later than 30 days after the due date provided in Subsection 59-10-406(8);

$60 per form, not to exceed $200,000 in a calendar year, if the employer files the form in accordance
with Subsection 59-10-406(8), more than 30 days after the due date provided in Subsection 59-10-
406(8) but on or before June 1; or

$100 per form, not to exceed $500,000 in a calendar year, if the employer:
files the form in accordance with Subsection 59-10-406(8) after June 1; or
fails to file the form.

Upon making a record of its actions, and upon reasonable cause shown, the commission may waive, reduce, or
compromise any of the penalties or interest imposed under this part.

History

C. 1953, 59-1-401, enacted by L. 1987, ch. 3, § 6; 1987, ch. 148, § 1; 1988, ch. 193, § 1; 1988, ch. 213, § 3
1989, ch. 22, § 37; 1991, ch. 37, § 1; 1992, ch. 298, § 1; 1994, ch. 93, § 2; 1994, ch. 107, § 3; 1995, ch. 205, §
2; 2000, ch. 253, § 2; 2001, ch. 104, § 1; 2001, ch. 177, § 1; 2004, ch. 67, 8 1; 2004, ch. 255, § 9; 2007, ch. 175,
§ 1;2007, ch. 269, § 1; 2008, ch. 382, § 952; 2009, ch. 31, § 1; 2009, ch. 203, § 1; 2009, ch. 212, § 8; 2009, ch.
336, 8 1;2010, ch. 233, 8 1;2012,ch. 312, 8§ 1;2012,ch. 357, 8 5; L. 2014, ch. 52, § 1; L. 2015, ch. 369, § 1.

Annotations

Notes

Amendment Notes. —

The 2012 amendment by ch. 312, effective July 1, 2012, substituted “Subsection 59-12-107(2)(d)” for “Subsection
59-12-107(1)(b)" in the introductory language of (7)(c) and (7)(d) and substituted “Subsection 59-12-107(2)(a) or is
a seller required to pay or collect and remit sales and use taxes under Subsection 59-12-107(2)(b)” for “Subsection

59-12-107(1)(2)" in (7)(c)()(A), (7)(C)(i)(A), (7)(A)[)(A)(1), and (7)(d)()(B)().

The 2012 amendment by ch. 357, effective July 1, 2012, added (1)(c)()(A)(VIl) and made related designation
changes.

The 2014 amendment, effective May 13, 2014, in (12)(c)(i), substituted “With respect to a tax, fee, or charge, a
person who knowingly and intentionally, and without a reasonable good faith basis” for “A person who, with intent to
evade a tax, fee, or charge or requirement of this title or any lawful requirement of the commission” and added
“within the time required by law.”
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The 2015 amendment, effective January 1, 2016, added the (8)(a) designation; added “Subject to Subsections
(8)(b) and (c)” in (8)(a); added (8)(b), (8)(c), and (13); and made a related designation change.

NOTES TO DECISIONS

Intentional disregard.
—Not found.

Negligent underpayment.
—Good faith.

—Good faith not found.
Intentional disregard.
—Not found.

Although an lllinois corporation did not comply with the State Tax Commission’s written demand for sales taxes,
that disregard did not constitute an “intentional disregard of law or rule” since, when the commission’s letter was
sent, the corporation’s status as a real property contractor, subjecting it to the tax, was arguable. Chicago Bridge &
Iron Co. v. State Tax Comm'n, 196 Utah Adv. 18, 839 P.2d 303, 1992 Utah LEXIS 79 (Utah 1992), superseded by
statute as stated in Yearqgin, Inc. v. Auditing Div. of the Utah State Tax Comm'n, 2001 UT 11, 414 Utah Adv. 27, 20
P.3d 287, 2001 Utah LEXIS 10 (Utah 2001).

Foreign corporation, which had previously purchased some or all of the assets of Utah corporation with the same
name, was not liable for penalty for failure to pay tax assessment charged against Utah corporation as there was no
evidence in the record that foreign corporation had any knowledge of the previous assessment or the basis thereof.
Vermax of Fla., Inc. v. Utah State Tax Comm'n, 906 P.2d 314 (Utah Ct. App. 1995).

Negligent underpayment.
—Good faith.

A seller of concrete found liable for a sales tax deficiency was not subject to the negligence penalty under this
section, since it based its nonpayment of taxes on a legitimate, good faith interpretation of an arguable point of law.
Hales Sand & Gravel, Inc. v. Audit Div., 842 P.2d 887 (Utah 1992).

—Good faith not found.

After taxpayers’ claim that they were not Utah residents was rejected, a penalty for nonpayment was properly
assessed because the taxpayers had received professional advice and chose not to take the steps suggested by
the advisors; further, the taxpayers’ affirmative representations of Utah domicile on unrelated court filings, probate
documents, and the taxpayer wife's death certificate undermined their claim that they based the nonpayment of
taxes on a legitimate, good faith intepretation of an arguable point of law. Benjamin v. Utah State Tax Comm'n,
2011 UT 14, 677 Utah Adv. 7, 250 P.3d 39, 2011 Utah LEXIS 15 (Utah 2011).

Applied in

State v. Steed, 2014 UT 16, 325 P.3d 87, 2014 Utah LEXIS 71 (May 16, 2014).
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Research References and Practice Aids
Cross-References. —

Sentencing for felonies, 88 76-3-201, 76-3-203, 76-3-301.

Sentencing for misdemeanors, §§ 76-3-201, 76-3-204, 76-3-301.

CJS. —

85 C.J.S. Taxation § 1712 et seq.
A.LR. —

What constitutes “reasonable cause” under state statutes imposing penalty on taxpayer for failure to file timely tax
return unless such failure was due to “reasonable cause,” 29 A.L.R.4th 413.
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